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Navigating the complexities of divorce is challenging in any circumstance, but for

survivors of domestic violence, the process of legal separation can be particularly intimidating.

Most people think of domestic violence as the act of physical abuse, however, domestic violence

can be described as any action or pattern that affects a spouse’s health and safety.1 It is estimated

that one out of every five marriages, or 20% of marriages in the US involve domestic violence.2

It can be very hard for individuals who are victims of domestic abuse to want to get divorced.

There is often fear that the abusing spouse will retaliate, and the victims believe that enduring the

trauma and avoiding conflict is easier than seeking a divorce.3 Even when these victims make it

to court, many survivors face the agonizing prospect of reliving traumatic experiences in the

courtroom.4

Rather than going to court, there is an alternative path towards resolution that can be

better suited for domestic abuse divorce proceedings, and that is Alternative Dispute Resolution

(“ADR”). ADR are alternative methods of settling cases without a trial or judge deciding what

happens, including mediation, arbitration, and negotiation.5 ADR can be less stressful and less

expensive than court, and can be especially beneficial for victims, in that it gives them the
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chance to share their feelings and be more fully heard than they are during the traditional court

process.6 The main issue people have with using ADR for domestic violence proceedings is that

the methods ADR uses are typically not optimal when there is a power imbalance between the

parties, which there usually is in the case of domestic violence.7 That is why ADR will be useful

to the extent that the power imbalance is as limited as possible and with the help of a neutral

third party.

Arbitration would be the best form of ADR to use in a domestic violence proceeding.8

Arbitration is better for parties that have a problematic power dynamic, history of domestic

violence, or an inability to communicate.9 Arbitration is the most similar to court but is

completely private and confidential.10 The confidentiality of arbitration, as opposed to court, can

give victims the opportunity to share their experiences, concerns, and vulnerabilities without the

fear of judgment or anticipated stigmatization from the community or public.11 The parties will

present their cases during an informal proceeding with a neutral third party of their choice.12 The

ability to choose a neutral third party who is sensitive to the dynamics of domestic violence can

foster a sense of safety and reassurance to the victims throughout the arbitration process that the

decision maker will be impartial and fair.13
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Arbitration is also much quicker from initiation to conclusion than litigation is.14 One of

the reasons why arbitration is quicker is that the right to appeal is limited, which means the

dispute is essentially resolved for good once the arbitrator makes their ruling.15 For victims of

domestic abuse, the idea of a prolonged legal battle can cause increased stress and uncertainty.

By opting for arbitration, parties can bypass lengthy court backlog and expedite the resolution of

their divorce after they agree on an arbitrator.16 The arbitrator will listen to both sides, look at

evidence provided, and then decide the award, or outcome.17

The journey of divorce for survivors of domestic violence is filled with challenges that

extend far beyond the confines of physical abuse. The prevalence of domestic abuse underscores

the urgent need for alternative approaches to divorce proceedings that will prioritize the safety,

well-being, and autonomy of survivors. ADR, particularly arbitration, emerges as a beacon of

hope, offering survivors a confidential, impartial, and expedited path towards resolution.

However, for this to be done, it needs to be ensured that the power imbalance between the parties

is limited as much as possible, which can be done with the help of the neutral arbitrator.
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