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The Supreme Court has granted review to address a circuit split on whether cases should

be paused or thrown out after they are moved to arbitration.1 The courts are split six to four, four

allowing lawsuits to be dismissed when underlying allegations must go through mandatory

arbitration.2 The case is from the Ninth Circuit, on the allowance side of the split, Smith v.

Spizzirri, with the petition granted 1/12/24.3 It addresses the language in a section of the Federal

Arbitration Act (“FAA”).4 The section of the Act under review states: “If any suit or proceeding

be brought in any of the courts of the United States upon any issue referable to arbitration under

an agreement in writing for such arbitration, the court in which such suit is pending, upon being

satisfied that the issue involved in such suit or proceeding is preferable to arbitration under such

an agreement, shall on application of one of the parties stay the trial of the action until such

arbitration has been had in accordance with the terms of the agreement, providing the applicant

for the stay is not in default in proceeding with such arbitration.”5

The Ninth Circuit held that there was binding precedent for its ruling despite what other

courts found to be clear text in the statute.6 Plaintiffs in Smith argued in favor of stay because it

would come with administrative benefits.7 The Court is expected to follow the text of the statute
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and rule that dismissal is inappropriate, and that the case should be stayed.8 But the opposition

argues that the intent of the FAA is to promote efficient dispute resolution, which dismissal

would promote.9

A dismissal order can be appealed, but a stay cannot.10 If the Court rules that dismissal is

appropriate, an influx of appeals could result in delays and increased costs.11 Arbitration is

intended as a more efficient alternative to traditional courtroom litigation, and a slowdown could

have a negative impact on the process of arbitration and on public perception of alternative

dispute resolution (“ADR”).12

A ruling favoring arbitration could set a new precedent for prioritizing ADR.13 The Court

has been tending towards ruling for arbitration.14 In Coinbase v. Bielski, the Court held that “a

district court must stay its proceedings in a case pending an appellate court decision on whether

that case belongs in arbitration or district court.”15 The Court’s pro-arbitration interpretation of

the FAA is attributed to their support of business interests, which benefit from the efficiency and

private nature of ADR.16 Over sixty million American workers are subject to mandatory
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arbitration contracts.17 In such cases, where employees’ claims are subject to this mandatory

arbitration agreement, dismissal could take away administrative benefits.

It also may have an impact on subject matter jurisdiction (“SMJ”). If the Court rules in

favor of allowing cases to be stayed, then parties could have a stronger SMJ claim in that

jurisdiction.18 Under the newly decided Badgerow, a court needs a “jurisdictional anchor”

outside of federal question jurisdiction.19 If a court is able to stay a case, then it creates that

jurisdictional anchor outside of federal question, allowing the court to keep its SMJ and use it to

grant motions.20 If the Court rules in favor of allowing stays in Smith, it may be easier for parties

to assert SMJ.

A ruling for arbitration stays in this case would have implications for the enforceability of

arbitration agreements by removing the option of dismissal. The lasting ramifications for future

employment arbitration agreements could put plaintiffs in a challenging situation. A dismissal

would require plaintiffs to file a new action, potentially having to face a different judge.21 The

defendant party would be able to file appeals immediately, removing the appellate-review

process and disrupting the arbitration.22

This Court granting review for Smith v. Spizzirri demonstrates the rising power of

arbitration in the legal world. Since the 1980s, litigation has been falling out of fashion, replaced

by its more efficient alternative.23 A ruling in favor of arbitration stays without fallback to

litigation would continue the Court’s precedent of promoting ADR methods.
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