VICTIM-OFFENDER MEDIATION: A MISSING
COMPONENT OF A MULTI-PRONGED
APPROACH TO REDUCE NEW YORK CITY
SUBWAY CRIME

Elizabeth Neuburger*

I. INTRODUCTION

The subway is a vital lifeline of New York City (“NYC”), as
many rely on the quick, inexpensive transportation. However, NYC
subway trains and stations have recently seen a massive surge in
criminal activity. In 2022 alone, in January,a woman on her way home
was pushed onto the train tracks by a man with a history of violence
and mental health issues.' In April, multiple riders were injured and
ten were shot when a man, with multiple prior arrests, set off smoke
grenades and opened fire in a crowded subway car during rush hour.?
In May, a man, on his way to brunch, was shot in the chest and killed
on a train by another man with years of criminal history.?

Clearly, many incidents have occurred in 2022 alone,* but these
three examples do not begin to encompass the problem. From 2021
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to 2022, subway crime has increased by nearly sixty-five percent.’
By April 2022, the New York City Police Department (“NYPD”)
reported 617 transit crimes for the year.® Moreover, in 2022, less
than half of New York voters felt safe using the subway system
in comparison to the seventy-six percent that felt comfortable in
20157

Violence results in arrests and prosecutions that are handled
in a traditional adversarial criminal legal system, focusing solely
on the party who broke the law.® However, this approach can
actually create additional harm because it is exclusionary, punitive
and shameful in nature.’ Instead, restorative justice, a practice that
relies on conflict resolution through dialogue and mediation to
provide justice and healing to the harmed victims, perpetrators and
the community, should be used.'” The clearest operationalization of
restorative justice is expressed through victim-offender mediation
programs.'!

Victim-offender mediation involves a perpetrator and a victim
voluntarily meeting to discuss the impact of the harm with the
help of a mediator, and, ultimately, coming to a mutually agreed
upon amount and type of restitution.'”” The process gives victims
and offenders the chance to “make things right” and enables some
victims to recover from the effects of the crime while obtaining
an element of emotional closure.”® While this process is typically
utilized for “minor or non-violent cases” such as property offenses
and theft, it has been used, and even recommended, to address
the effects of more serious crimes such as aggravated assault and
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murder." Family members or other support persons who may be
involved in the mediation can also express their concerns and get
answers to questions.’

While a multi-pronged approach is necessary to reduce the
increased violence in the NYC subway system, victim-offender
mediation is one component that has yet to be explored in this
context. Thus, this Note will focus on the potential benefit of victim-
offender mediation between subway crime victims and perpetrators.
Using victim-offender mediation in this context as one element
to reduce NYC subway crime will benefit the community of NYC
subway riders by decreasing the likelihood of recidivism, while
instilling a feeling of justice for subway crime victims. This Note
does not propose that victim-offender mediation will solve all crime
and mental health issues pertaining to the NYC subway system,
but merely that victim-offender mediation is one ingredient that
has been missing from the various proposals to ultimately reduce
subway crime.

II. BACKGROUND

While the recent increases in violent crime have certainly
alarmed residents and commuters,'® fear of the subway is far from
new.!” During the 1970-80s, trains were the playground of NYC’s
criminals.”® Since the subway was filthy, noisy, dangerous, and
filled with graffiti, subway riders often feared being victims of
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crime." Graffiti artists took over in the 1970s,° and small crimes
like graffiti led to bigger crimes.”’ By September 1979, there
were 250 felonies reported per week within the subway system.?
During the 1980s, subways were widely viewed as dangerous,” as
2.6 percent of all NYC felonies reported during 1984 occurred on
the subways.** With crime rates skyrocketing, the NYC subway
proved to be the most dangerous transit system in the world.?
Moreover, while there has been a recent trend of increased crime
in the subway system, it is a far cry from the crime of the 1980s and
1990s.%® In a study of violent offenders who pushed or attempted
to push victims on to the subway tracks in NYC from 1975 to 1991,
it was found that ninety-five percent of offenders were psychotic
and sixty-five percent were homeless.?” Moreover, most of these
offenders had extensive mental health and criminal histories,
including psychiatric hospitalization and several prior arrests and
convictions, often for violent crimes.?

A series of initiatives was introduced to bring subway crime
to a halt. Mayor Abraham Beame decided to close the rear cars of
subway trains, attempting to keep riders closer to the conductor’s car
and presumably safer.?’ Thus, in July 1974, the Metropolitan Transit
Authority (“MTA”) shut down the rearmost cars of trains at night to
combat the surge of violence,* but this proved ineffective.”!
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In response to the fear of victimization and fear of the subway
in general, Mayor Ed Koch introduced a new program in 1979 to
decrease subway crime by placing transit police officers and city
officers on all subway trains and in most stations during evening
hours.*” Patrolling subway stations was a required part of city police
officers’ jobs.** The plan also called for the use of shorter trains to
cut down on the number of empty cars and isolated passengers,
because secluded passengers were deemed to be a reason why some
people were victimized over others.** Nevertheless, this program was
terminated because of the city’s budget deficits, causing hundreds
of transit police officers to lose their jobs.*> Also in 1979, a civilian-
crime watch group called the Guardian Angels, led by Curtis Sliwa,
began unarmed patrol of the subway in an effort to discourage crime
to make up for the lack of police patrol.** Members rode the subway
between the toughest stops looking to detain criminals for police
to arrest.”” Some New Yorkers viewed the group as a solace, but
others saw the group as “vigilantes who undermined police efforts
and targeted young men of color.”*® Moreover, many questioned
Sliwa’s motives, specifically whether he was genuinely a Good
Samaritan or merely seeking publicity.” In 1992, Sliwa admitted
to lying about six incidents, including fake attacks on himself and
the group’s members.”’ He defended his actions on the ground that
lying was the best way to gain media attention and recruit new group
members.*! While the group has received widespread support from
former New York mayors, government investigations from the 1980s
demonstrated that the group “had a limited effect on crime rates,
although they reported a positive effect on citizens’ perception
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of safety.”* The group still patrols the subway today seven days a
week.*?

In 1990, NYC witnessed a record crime wave and action
was crucial.* Mayor David Dinkins’ “Safe Streets, Safe City”
plan proposed additional police officers to patrol the transit
system daily.* The plan promised that by 1994 there would be an
officer on every train in the city between the hours of 8 PM. and
4 A.M.; however, it neglected to do so.* Transit police never even
attempted to carry out the mandate.*’” Nevertheless, throughout
the duration of Dinkins’ term, major crime dropped fourteen
percent, with murders dropping twelve percent.*® Thus, little
argument was made over the broken promise, as it is hard to fight
the proven success.*

In the 1990s, when the NYPD joined a citywide effort to combat
crime, subway crime dropped dramatically.” Bill Bratton was hired
by Mayor Rudy Giuliani to lead the city’s police force.”® Subway
safety started to improve, and crime declined when Bratton and
other leaders focused on cleaning up the system.>?“Broken windows”
policing, which focuses on reducing illegal behavior and going after
illegal disorderly acts, reduced crime in the city.” “Many attribute
New York’s crime reduction to specific ‘get-tough’ policies carried
out by former Mayor Giuliani’s administration.”>* However, Mayor
Giuliani also severely criminalized homelessness, noting that the
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“[s]treets do not exist in civilized societies for the purpose of people
sleeping there,” and “[t]he founding fathers never put that in the
Constitution.”

Currently, it seems like the NYC subway system is heading back
in the same direction that was seen in the 1980s. In 2021, when Mayor
Bill De Blasio was prompted with the question of how to address the
surge in subway violence, he offered no plan, downplayed the surge
of subway violence, and merely stated, “if we need to shift NYPD
personnel more to the subways, we absolutely will.”*® Moreover, De
Blasio insisted the 500-plus officers that the NYPD deployed into
the subways towards the beginning of 2021 were sufficient to make
riders feel safe.”’

In February 2022, in response to the escalation of violence,
Mayor Eric Adams released a Subway Safety Plan to address
public safety concerns.”® The plan, implemented to reduce subway
crime, states that New York must address the interconnected issues
of homelessness, unmet mental health needs, substance misuse and
violence on the subway platforms and stations.”” Mayor Adams
notes that New York faces two concurrent challenges: the problem
of homelessness and of feeling safe within the subway system.® The
plan outlines a tripartite system created to seamlessly transition
New Yorkers in need of care from: (1) outreach, to (2) initial
housing and mental health care, to (3) permanent housing and
community.®! Mayor Adams insists this system will be employed
by adding response teams throughout New York to connect with
the unhoused individuals on the subways, ensuring that those
individuals have short and long-term sources of care, support, and
housing, and are working with all levels of government to begin
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reforming our broken mental health and housing systems.” The
plan also calls for an increased police presence in subway cars
and on platforms, especially at “high-priority stations,”® to assist
with enforcing subway rules such as the prohibition on sleeping
across subway train seats, decrease aggressive behavior, and
enforce a sanitary environment.* The plan promises to send thirty
specialized teams of police officers, homeless outreach workers,
and behavioral clinicians into high-priority subway stations, as
well as to create a transitional housing program.® Mayor Adams
reasons that this approach aims to address “decades of failure”
that have led to numerous individuals living and sleeping in the
city’s subway system.® In reference to homelessness in the subway
system, Mayor Adams noted that “[y]ou can’t put a Band-Aid on
a cancerous sore” and “you must remove the cancer and start the
healing process.”®’

Flooding the subway system with more police officers, a
favorite response of mayors, might provide a short-term feeling of
safety for subway riders, but crime cannot be entirely prevented
since it is not feasible to have police officers on every train and
every platform.® This would be a poor investment of resources,
and an individual motivated to do massive harm may well still
succeed.” It is a vicious cycle; subway crime increases when the
subway system is more sparingly used, but when violent crime
occurs, riders are discouraged from using the subway, which then
only makes crime more likely.”” New York mayors’ solutions all
lack a common element: using victim-offender mediation as a piece
of the puzzle.
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63 Jd. (Noting more than 1,000 additional officers have already been deployed across the
system).
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III. DiscussioN

A. Defects in Mayor Adams’ Subway Safety Plan

While Mayor Adams’ plan suggests promising results, it arguably
criminalizes homelessness and poverty, which targets homeless and
poor individuals, as opposed to providing long-term, sustainable
solutions.”” While Mayor Adams’ plan for the development of
permanent housing is arguably a sustainable solution, his plan does
not allow this to happen quickly, nor will this happen without the
commitment of significant resources. The plan attempts to provide
services and shelters to homeless New Yorkers, but “several nonprofit
outreach organizations are skeptical of treatment effectiveness.””?
Moreover, instead of creating permanent housing and stabilization
beds, homeless rights workers fear that Mayor Adams is coercing the
homeless from the subway, giving those individuals no alternatives
aside from the shelter system or being left exposed on the city
streets.”” Many homeless individuals find these types of group shelters
dangerous or the curfews too restrictive, and are thus more likely to
accept safe havens, which are low-barrier shelters with fewer rules and
residents.” Mayor Adams’ plan does not call for sending individuals to
safe havens, nor does it provide funds to increase these limited beds.

Without support for organizations that aid homeless New
Yorkers, Mayor Adams’ plan to fix homelessness places an undue
weight on detaining and punishing the unhoused, as opposed to
helping them.” Instead of fixing the problem successfully, this plan
will just push unhoused individuals from one subway line to the next,
or from the subway to the city’s streets.”” Moreover, critics argue
that pairing police officers with mental health outreach teams can
be detrimental in that instead of homeless individuals seeking out
outreach teams who want to help them, the homeless will view them
as a branch of the police.”

7L Dean Moses, Accepting Services or Bowing to Ultimatums? Advocates Question Adams’
Subway Safety Plan Stats, AMNY (May 26, 2022), https://www.amny.com/new-york/accepting-
services-or-bowing-to-ultimatums-advocates-question-adams-subway-safety-plan-stats/  [https:/
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73 Id.
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GorHawMmisT (Mar. 4, 2022), https://gothamist.com/news/citys-subway-safety-policy-collides-with-
reality-as-enforcement-begins [https://perma.cc/V7A6-K6JL].
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77 Id.
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Therefore, Mayor Adams’ plan is unlikely to reduce subway
safety problems that many New Yorkers fear, but instead
“perpetuates the unending cycle of homelessness,” and will be just
another ill-fated attempt to address the problem that merely expands
NYPD’s power over the City’s most vulnerable individuals.”™

B. Current Policing on NYC’s Subway System

The subway attacks throughout 2022 have put police efforts
to control subway crime in the spotlight,” as there is a disconnect
between police presence and feelings of public safety.®* While in
January 2022, Mayor Adams said he would double the number of
police officers patrolling New York’s subway system,! this has not
made the subway system any safer for riders.*” Rather, violence
continued to persist.** There were two officers stationed on the
platform where Michelle Go was pushed on January 15,2022.% Even
with officers stationed at the Sunset Park station in Brooklyn, the
April 12,2022 mass shooting on the northbound N train still occurred
and officers failed to stop or detain the attacker.® Moreover, an
officer at that station asked people who were fleeing the scene to
call 911 on their cell phones because his radio was malfunctioning.®
In October 2022, Governor Kathy Hochul and Mayor Adams
announced a plan to increase the presence of police officers in the
transit system.?” Specifically, the “state would help the city pay for an
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additional 1,200 overtime shifts per day for police officers to patrol
the subway.”® Since the plan was announced, arrests have doubled,
but most of these arrests are for fare evasion, along with a “surge in
‘quality of life’ summonses.”®

The number of arrests for minor offenses like fare evasion,
smoking, and obstruction of seats has dramatically increased.”
The justification behind this is to aid in deterring crime, because
those who commit serious crimes are more likely to evade fares.”!
Enforcement of these minor crimes, known as “broken windows
policing,” has been said to “target poor and minority New Yorkers,”
lead to constitutional violations, and crowd jail facilities with too
many individuals incarcerated for petty offenses.”” Moreover,
“broken-windows policing merely creates a revolving door in which
homeless people are arrested,” placed in jail, sent through the court
system, and then “released back into the community in the same
condition they left it.”** Therefore, it does not result in an individual’s
stabilization in permanent housing, substance abuse services, or even
with regard to long-term mental health.*

This type of subway policing criminalizes poverty and focuses
on the most vulnerable people, who need the most support, not
policing.” This is evident in the fact that Mayor Adams has defended
multiple police decisions to arrest innocent vendors within the city’s
subway stations.”® For instance, Mayor Adams defended a decision
by NYPD officers to handcuff a woman for selling mangoes in a
subway station without a license, in front of her daughter, by noting

88 Id.

89 Candace Pedraza, Eric Adams and Kathy Hochul’s Plan to Put More Cops in the Subway
will Only do More Harm, CopWarcH MEpia (Nov. 24, 2022), https://copwatch.media/2022/11/
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that the police were just enforcing the law.”” In June 2022, police
arrested a saxophonist who had played at the Herald Square subway
station for more than five years.” The justification behind the arrest,
which was defended by Mayor Adams, was that the saxophonist’s
cats were impeding pedestrian paths.” The result of using the City’s
resources on instances like these is “a huge bureaucracy that is
spending a ton of time and resources policing and prosecuting the
poorest New Yorkers for low-level offenses with no public safety
benefit.”!” Criminalizing street vendors is a poor and ineffective use
of the City’s resources.'’! Instead of focusing on these petty crimes,
these resources should be expended on reducing more serious crimes.

C. Mental Health and Homelessness Crisis

Though currently prevalent, mental health issues have
unfortunately also previously impacted the subway system. In 1999,
Andrew Goldstein, a mentally ill man, shoved Kendra Webdale to
her death in front of an oncoming subway train.!” In response, the
State Legislature passed Kendra’s Law (§ 9.60 of the Mental Hygiene
Law), which allows “judges to order closely supervised outpatient
treatment for mentally ill patients who had a history of refusing to
take their medications and who had been put in jail or hospitalized
repeatedly,” or had become violent.!®

Proponents of Kendra’s Law argue that the “law helps a subset
of people with mental illness receive expedited care and avoid
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unnecessary hospitalization” and criminal charges.'* Meanwhile,
critics argue the system is coercive in that it uses broad language
that often is used to violate constitutional rights.'® However,
both advocates and critics agree that the Kendra’s Law program
is underutilized and underfunded.'® The law is rarely used by
law enforcement, but is more often utilized by family members
to address a relative’s mental health crisis.!”” Despite the law’s
enactment, mental health crises in the subway system have
persisted. For instance, in December 2012, Erika Mendez, who
previously had years of contact with NYC’s mental health and law
enforcement establishments, pushed a stranger to his death under
an oncoming subway train.!®

In response to the January 2022 death of Michelle Go, pushed
to her death by a man with a history of mental illness, Governor
Kathy Hochul proposed a significant expansion of Kendra’s Law,'?”
which could create a means of “removing the mentally ill from the
subway or from homeless encampments if they are unable to feed,
clothe or shelter themselves, and if they pose a ‘substantial risk of
physical harm.””"° This proposal makes for involuntary inpatient
care an overly broad standard.!'! Under the proposed expansion,
an individual can be considered a danger if their mental illness
makes them unable to meet basic needs like food, shelter, clothing
or healthcare."? This proposal would also remove the standard that
requires a determination that the individual being committed would

104 Ethan Geringer-Sameth, What’s Behind the Increased Use of Kendra’s Law in New York
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likely benefit from treatment.!* This is the standard prior court cases
rested constitutionality on.!*

As of September 22, 2022, the number of people on assisted
outpatient treatment in NYC rose to 1,655, a nineteen percent
increase from the same day the previous year.!”* Leaders in the civil
rights community across New York wrote a letter to senators and
assembly members urging them to protect the rights of mentally
disabled New Yorkers and to reject the proposal to expand forced
psychiatric commitment laws.""® The letter urges rejection on the
ground that it is unnecessary and unconstitutional to broaden the
standard for forced inpatient and outpatient commitments based
on prediction of future harm to an individual who appears to be
unable to meet basic needs.!”” Moreover, the New York Court of
Appeals relied on certain criteria to uphold Kendra’s Law against
a constitutional challenge: (i) the patient has a history of lack of
compliance with treatment for mental illness; and (ii) the patient
is likely to benefit from treatment."'® The proposed amendments go
against these two factors and illegally permit those unable to obtain
food, shelter, clothing, or medical services to be subjected to forced
outpatient commitment without requiring a mandatory showing that
the individual refused mental illness treatment and without even
requiring that the individual is likely to benefit from an outpatient
commitment Kendra’s Law order.'"”

Despite Mayor Adams’ plan to provide individuals with the
necessary mental health treatment in order to alleviate the subway
mental health crisis, very few mentally ill people encountered by
subway safety teams are being brought in for psychiatric evaluations,
let alone treatment.' Perhaps the most chilling wakeup call into the
subway mental health crisis is April 2022 subway shooter, Frank
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14 [d.; see Meyers v. Sullivan, 2017 WL 5125767, 5 (E.D.N.Y. 2017) (“[i]n In re K.L., the New
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to due process because the standards that must be met to commit an individual under the statute
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James, stating in a YouTube video: “Mr. Mayor, I'm a victim of your
mental-health program . . . I'm 62 now, full of hate, full of anger and
full of bitterness.”!*!

D. Victim Remedial Efforts

Subway crime victims deserve justice, but where should they
seek it from? Filing suit directly against a perpetrator may be
hopeless since a perpetrator likely will not have the resources to
pay damages.'” Even if a perpetrator’s sentence includes the legal
obligation to pay damages in small amounts overtime, that is simply
too long for an innocent victim to wait for justice.!”® Take the case of
Bernard Goetz, who shot four young men on a NYC subway train
after they allegedly tried to rob him in 1984.'* Despite his straight-
forward confession, Mr. Goetz was cleared of attempted murder and
ended up serving less than one year in prison.'? Darrell Cabey, left
paralyzed after the shooting, filed a civil suit against Goetz and was
awarded $43,000,000 by a jury for his gunshot injuries in 1996.'%
After the trial, Goetz declared bankruptcy and U.S. Bankruptcy
Judge Cornelius Blackshear ruled that the award could not be
dismissed by declaration of bankruptcy,'”’ yet the Cabey family has
never received any money from Goetz.'?
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Ini. CLamv Coach (May 30, 2022), https://www.injuryclaimcoach.com/assault-abuse.html [https:/
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The MTA has a legal duty to keep the premises reasonably safe,
but it is hardly ever held liable for third-party criminal attacks.'” The
New York Court of Appeals decision in Crosland v. New York City
Transit Authority addresses the issue of the MTA’s liability for third-
party criminal acts.'®* In a case involving a victim who was beaten
to death at a subway station, the Court held that the NYC Transit
Authority “owed [decedent] no special duty, for lack of the element
of ‘some direct contact between agents of the [defendant] and the
injured party.””"¥! Attorney Bob Genis notes he is unaware of any
“Appellate Division case that sustains liability or allows liability from
criminal acts by someone in the subway system.”!*? The liability of the
MTA is solely its duty as a property owner.'** Therefore, the MTA
only has a duty to keep riders safe by taking reasonable precautions
to avoid hazards and can only be found liable if its negligence leads
to an accident and damages."** The MTA has no special duty to assure
safety from the criminal acts of third parties and in the absence of such
a duty, a plaintiff cannot recover on a negligence theory.'* Moreover,
New York courts have held that a third-party criminal act constitutes
an intervening and superseding cause of a victim’s harm and thus,
cuts off any liability on the part of the MTA as a matter of law.!*

Victims of these horrendous crimes typically do not see
desired results via litigation. For instance, a victim of Frank James’
shooting, Ilene Steur, filed a federal lawsuit against Glock Inc.,
the manufacturer of James’ weapon, arguing that Glock should be
held liable for James’ crime because Glock improperly marketed
its firearm with an emphasis on their easy concealment as well as
other features that “appeal to purchasers with criminal intent.”’’
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However, because there are tight federal protections for companies
like Glock, and due to the burden of proof that Steur’s lawyers
would be required to meet to hold Glock liable, it is unclear if this
suit will prevail in court."® While the state has a fund designed to
financially support victims of violent crimes when victims have no
other resources or have exhausted all other options, the fund has
distributed money only to a small fraction of those eligible.!*’

IV. ProrosaL

A. Victim-Offender Mediation

The adversarial system is the traditional method of redressing
violent crime.** However, besides the issues involved in litigating
against perpetrators or the MTA, this approach can actually
create additional harm because it’s exclusionary, punitive and
shameful in nature."*! Further, there is a growing recognition that
the predominant approach of criminal justice, which centers on
the offender’s behavior and subsequent punishment, is not only
ineffective and archaic, but also strips victims of the opportunity
to participate actively in the justice process.'** Instead, restorative
justice should be used asan alternative. Restorative justice,a practice
in the field of criminal justice that dates back to the 1970s,'** and
unlike the traditional system,emphasizes the voices and experiences
of harmed crime victims through dialogue, perspective-taking,
and storytelling.!** The clearest operationalization of restorative
justice is expressed through Victim-offender Mediation Programs
(“VOM?”).14
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Mediation has been implemented in two ways in relation to
the criminal justice system: as an alternative to court proceedings or
as complementary to court proceedings.'*® However, in the context
of serious offenses, mediation is hardly possible as an alternative
procedure where the offense threatened the victim’s life and health
because in those cases, there is a need to emphasize the general
prevention effect of the penalty.' In the context of violent crime,
VOM would necessarily be applied post-sentence, as opposed to a
departure from prosecution.'*®

VOM is comprised of a four-step process.'* Step one is the
intake and referral process, where a mediator contacts the victim
and offender prior to a mediated session to ensure that they are
well suited to the mediation process and have voluntarily chosen to
participate.’ Step two involves the mediator getting to know the
victim and offender separately, gaining their trust and explaining
the process to them in order to ensure their expectations are
realistic.”! Step three is the mediated session where the mediator
supports the victim and offender in voicing their thoughts and
questions to one another, and ultimately, the parties may choose
to construct an agreement.”> Step four concludes with wrapping
up the process, where the mediator follows up by contacting the
victim and offender to check in with them in order to ensure they
are adhering to their commitments.'> In the case of a restitution
plan, which does frequently occur, the mediator will write up
the details in a contract for the participants.’* Overall, the VOM
process humanizes the criminal justice experience for victims and
offenders, holds offenders directly accountable to the people they
harmed, and allows for more active involvement of crime victims,
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147 Id. at 13.

148 Rachel Alexandra Rossi, Meet Me on Death Row: Post-Sentence Victim-Offender Mediation
in Capital Cases, 9 Pepp. Disp. REsoL. L. J. 185, 193 (2008).

149 Toran Hansen & Mark Umbreit, State of Knowledge: Four Decades of Victim-Offender
Mediation Research and Practice: The Evidence,36 CoNFLICT REsoL. Q. 99,101 (2018).

150 1.

151 14,

152 [d. at 101-02 (In the context of crime victims, this means receiving a restitution agreement
and/or an apology).

153 Id. at 101-02.

154 Mark S. Umbreit et al., The Impact of Victim-Offender Mediation: A Cross-National
Perspective, 17 MEDIATION Q. 215,217 (2000).



2023] VICTIM-OFFENDER MEDIATION 165

family members of victims and offenders, as well as community
members, in the justice process.!>

VOM is a process whereby victims and offenders come together
to discuss wrongdoing, its impacts, and ways to “make things right”
in a safe setting.!*® Where most other applications of mediation are
among individuals with some type of prior relationship, most, but
not all, participants in VOM are strangers.””’” During the meeting,
facilitated by a trained mediator, victims and offenders assume
active problem-solving roles aimed at restoring material and
psychological losses that not only the victim suffered, but also that
the community suffered.'® It is a humanistic and dialogue-driven
process rather than settlement-driven, with participants directly
sharing their narratives and listening to each other in a face-to-face
format.' Victims can ask questions and tell the offender how the
crime affected them,'® receive answers to questions, and directly
participate in developing a restitution plan for the offender to be
accountable for the loss or damage caused.'®! Offenders can take
responsibility and/or are actively involved in the restitution plan.'®?
Offenders have been able to gain a far better understanding of the
real human impact of their actions, “own up” to their behavior and
make amends directly to the person they harmed.'®® Moreover, the
offender’s attitude in reacting to a victim’s feelings conveys valuable
information to officials tasked with assessing personal rehabilitation
potential.'® An offender who displays signs of empathy toward the
victim’s feelings requires a different rehabilitation program from
an offender who is apathetic and alienated.!'®® If an offender fails
to complete the restitution, court-imposed consequences can be
imposed.'®® VOM increases satisfaction of both parties, saves time
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and costs, and has a tendency of ensuring restitution to victims of
crime.'?’

VOM in the context of serious crimes requires mediators to
have far more extensive training, particularly a need for special
knowledge and skills related to severely violent crimes, in addition to
standard mediation skills.'® There must be a focus on the process of
facilitating a direct dialogue between parties related to the violence
that occurred, the journey of grief experienced by the victim, and the
potential for closure and healing.'® From a victim’s perspective, a
mediator must understand the victimization experience, dealing with
grief and loss, understanding post-traumatic stress, and the ability to
collaborate with psychotherapists.”” From an offender perspective, a
mediator must understand criminal justice and corrections systems,
understand the offender and prisoner experience, have the ability to
non-judgmentally relate to offenders convicted of heinous crimes,
and have the ability to negotiate with high level correctional officials
to gain access to the offender.'”

B. Using VOM as a Tool to Reduce Violent Crime on NYC'’s
Subway System

i. Benefits of VOM

The VOM process provides a multitude of different possible
benefits.'”> Research shows three broad goals of VOM: to benefit the
victim, to benefit the offender and the offender’s family,and to benefit
the community.'” Parties generally report that VOM programs are
beneficial, and victims appreciate the chance to directly participate
in the criminal justice process.'”

Victims are especially interested in VOM because victims are
left with unanswered questions and frequently want to hold the
offender accountable, to share pain with their offender, and help
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their offender change behaviors.'” Co-victims, family members and
friends of homicide victims experience similar distress.'” Victims can
participate in fashioning a resolution for the offense and thereby
gain control, which they are unable to do through the traditional
justice system.!”” Victims also have reported satisfaction with meeting
their offender and being able to better understand the crime and the
offender’s situation, and to be present while the offender expressed
remorse.'

Offenders get the opportunity to make amends and have the
chance to regain control through active participation in the process.'”
Offenders may gain more respect for the criminal justice system,
come to understand the personal costs that result from their criminal
acts, and gain appreciation for other people’s rights.'® As discussed
more in depth in Section (iii) below,'®! VOM also has a positive
correlation with preventing offenders from recommitting crimes or
being rearrested.'™ Reduced reoffending rates leads to fewer victims,
fosters stronger communities, and promotes public safety.'®

VOM is for the benefit of the community as much as it is for
the benefit of the victim and the offender.’® The community can
be represented in the VOM process by third parties, including
active observers, social workers, or ordinary community members
without a connection to the crime or the criminal justice process.'®
The community representative must emphasize the impact the
specific crime had upon the community, beyond just the interaction
between the victim and the offender.’® VOM programs that include
volunteers increase participation of the community in the criminal
justice process and, to the extent that VOM programs enhance the
possibility of offender rehabilitation and reduce recidivism, the
community is spared future criminal conflict and victimization.”” The
immediate benefit to the community is the prevention of recidivism
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by the offender, and the release of the victim’s fears, angers and
frustration.'®®

A police officer may also act as a representative of the
community.” Using VOM to improve the NYC subway system
should require NYPD to play an active role in the scheme to
further the community benefit. Restorative practices rely on police,
courts and criminal law to set the restorative process into motion.'*
Police are often referred to as “the gatekeepers of the criminal
justice system” because almost all cases proceeding through the
criminal courts and corrections are a result of police action.™
Police decision-making is therefore an essential element of justice,
and police officers have discretion regarding decisions to charge
suspects or engage in other forms of intervention into problems of
crime and disorder."”

While restorative justice enjoys increasing popularity, it is
not yet a structural part of police work."”? Police officers believe
restorative interventions are more suited for young accomplices
on the periphery of the criminal organization as opposed to those
who commit more violent offenses.”” Even in the case of these
‘suitable’ offenses, according to police officers, only a small minority
of cases handled by police are deemed eligible for restorative justice
by the police.””” However, Australian evaluations show that police
rapidly become supporters of VOM after experiencing a conference
firsthand, but the general approach appears to be one of suspicion
of the process as a “soft option” or simply forgetting to consider the
option.”® Police saw VOM as a “soft option” when they felt a more
punitive response was required.'”’

Accordingly, NYPD should be required, as part of their
training, to attend VOM conferences in order to increase the level of
understanding of and support for the process.””® NYPD should also
use community policing, which places an emphasis on greater police
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cooperation with communities in solving crime-related problems.™’
VOM can involve community policing in police referral of victims,
in police participation in conferences, and in intervention in cases
of non-compliance.”” If a system where police attend all VOMs is
implemented, NYPD will see the positive effects that VOM has on
violent offenders as well as troubled victims. In turn, NYPD will
be more likely to use their discretion in referring the victims and
offenders they encounter daily on the NYC subway to VOM.

Critics may be concerned about how the public will cope with the
distrust that many community members feel toward police officers,
especially because, since the high-profile use-of-force incidents of
2020, there has been a widened gap between police agencies and their
communities.””! This arrangement leaves potential for the public to
view police officers negatively given their discretion and authority
to refer participants to VOM. However, this conceivable distrust will
not affect VOM’s potential benefits given that the process is entirely
voluntary for participants.

ii. Using VOM for Violent Crimes

In the context of violent NYC subway crime, the VOM program
to be used is one where cases are referred primarily after a formal
admission of guilt has been accepted by the court, with the mediation
being a condition of probation, granted the victim so desires.””
While the VOM process has typically been utilized for “minor or
non-violent cases,” such as property offenses and theft, it has been
used, and even recommended, to address the effects of more serious
crimes such as aggravated assault and murder.?”

Important differences exist between VOM after serious and
less serious crimes.?** For instance, after a serious crime, offenders
are typically in prison and already found guilty when they

19 See id. at 20; see Community Policing Defined, U.S. DEP’T Just. (2014), https:/cops.usdoj.
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participate in VOM. VOM, in the context of serious crimes, requires
much more extensive preparation than after less serious crimes
on the part of the mediators, victims and offenders.”” The use of
VOM and dialogue in severely violent crimes has various defining
characteristics, such as: emotional intensity; extreme need for non-
judgmental attitude; longer case preparation by the mediator;
multiple separate meetings prior to joint session; multiple phone
conversations; negotiation with correctional officers to secure
access to the incarcerated person and to conduct mediation in
prison; coaching of participants in the communication of intense
feelings; and boundary clarification.?*

While victims of serious crimes, experiencing high levels
of suffering, are often anticipated to be unwilling to engage
in mediated contact with offenders, especially when the crime
happened recently, it has been found that many crime victims
expressed the need for broader programs that include severely
violent crimes.”*”” An increasing number of victims of sexual
assault and attempted homicide and survivors of murder victims
have requested the opportunity to meet the offender to express
the full impact of the crime on their lives, to get answers to their
questions, and to gain a greater sense of closure.’® However,
due to the extremely violent nature of the crimes at hand, it may
take longer for victims or offenders to be sufficiently prepared
for dialogue.”” In most cases, VOM occurs many years after the
crime occurred and the actual mediation or dialogue session
is generally held in a secure institution where the offender is
located.?!?

Using VOM in crimes of severe violence is about engaging
those most affected by violent crimes while holding the offender
accountable, helping victims achieve a greater sense of meaning or
closure concerning the severe harm resulting from the crime and
assisting all parties in having a greater capacity to move on with their
lives positively.*!!
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ii. VOM & NYC Subway Crime Recidivism

In 2019, the MTA passed a resolution supporting the ban of
criminal recidivists from the NYC transit system, emphasizing that it
is unacceptable that serial criminal recidivists are able to continually
enter the public transit system to prey upon MTA workers and
subway riders.?’> However, the resolution did not include language
as to what would constitute a ban or how it would be enforced.?®
It merely stated that “there can and should be some mechanism in
place to ban certain perpetrators from the transit system for some
amount of time in order to protect the public.”** While this a good
attempt to decrease recidivist crime on the subway, the MTA has
no power to actually ban repeat offenders.”’> Additionally, banning
individuals from public transit could actually increase recidivism
rates, as it would make it almost certain that these people would have
to return to a life of crime, because they will not have transportation
options.”!® Therefore, more efforts must be made to remedy the
recidivism problem.

Scholars have concluded that offenders who participate in
restorative justice programs have a lower incidence of reoffending
compared with offenders who do not participate in such programs
and undergo the traditional justice procedure and sanction.?"’ This is
potentially because restorative justice practices can address offenders’
antisocial attitudes, their lack of problem-solving strategies, empathy
and self-control, all of which should be considered.”® Further, talking
about the offense and an offender’s background or addictions can be
charged with emotion for the offenders.?

Studies show that when the mediation was focused on the
offense and its consequences, victims and offenders were able to
think about how to confront the offenders’ criminogenic needs.?”
Direct contact with victims is associated with emotions of guilt,
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remorse and shame, sparking in offenders the desire to apologize
and make amends.”?! Empathy is an important goal for offenders so
that they can understand the harm caused by their crime, which is
important for genuine remorse and ultimately, a willingness to repair
the harm.??

One Canadian study compared 122 offenders who participated
in facilitated face-to-face meetings to a matched sample of 122
non-participating offenders.”? Offenders were matched on several
variables including offense, type of crime, admission date, and
release date.”” In general, the offenses were serious in nature,
including homicide, manslaughter, and sexual assault.’” Due to
matching, there were few differences between the demographic
profiles of participants and non-participating matches, and no
statistically significant differences were noted between participants
and non-participants on key variables including age.””® “Given the
low number of reoffending events, it was only possible to examine
the statistical outcome for revocations of conditional release for any
reason.”??’ Overall, the offenders who participated in the meeting
had significantly fewer revocations of release during the study period
than the matched sample, and fewer of them returned to custody.”
Non-participant offenders matched to participants with a face-to-
face meeting were six times more likely to experience a revocation
than those who participated in a face-to-face-meeting.?”’

Participation in VOM can lower the risk of reoffending.>* Critics
will argue that it is unclear whether this is due to the mediation
process itself or due to a self-selection bias among those who choose to
participate, given that it is a voluntary process.”' Nevertheless,research
suggests that restorative justice is more effective at reducing crime
in cases that involve more serious offenses and crimes that involve
personal injury victims, and that it is more likely to reduce recidivism
as a supplement to the conventional criminal justice process.*?
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iv. VOM with Mentally Ill Offenders

A possible limitation to using the VOM model for reducing NYC
subway crime is the fact that many of these offenders likely have
mental illness and generally have no connection with the people that
they attack.”®®> While opponents may argue that random episodes of
violence are used to scapegoat individuals with mental illness,* data
proves otherwise. In at least one-quarter of subway murders since
2020, and in nearly one-half of NYC’s subway murders in which a
suspect has been publicly identified, the suspect appears to have
suffered from a well-documented mental illness before allegedly
committing the homicide.”> Moreover, in at least three of these
cases where the suspect suffered from a well-documented illness, the
suspect was free on charges pertaining to an earlier alleged violent
crime before committing the subway crime, indicating a failure of
prosecutorial and criminal-justice supervision.”® In the last year,
various individuals facing charges for unprovoked attacks were
previously released without mandated treatment.”” For instance, in
October 2021, a woman, diagnosed with schizophrenia, pushed an
innocent rider into a moving subway train in Times Square when
just months earlier, she allegedly beat another woman on the train,
which was one of seven incidents for which she had been arrested
since 2018.%%

Nevertheless, offenders who have committed serious offenses
and suffer from severe mental disorders are generally capable of
having contact with their victim, depending on the aim and the type
of contact.?® Specifically, it has been found that during mandatory
treatment, it is possible for offenders and victims to engage in contact
with each other if both parties agree.** According to social workers,
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no type of offense or psychopathology is a clear exclusionary criterion
for victim-offender contact,! and ultimately, it depends on the skills
of the social worker and treatment team, how the psychopathology is
managed, and finding a form in which contact can proceed safely.**
Moreover, offenders who cannot be held fully responsible for their
offenses, because of severe psychopathology or who suffer from
diagnoses such as a personality disorder, schizophrenia and other
psychotic disorders, developmental disorders or anxiety and mood
disorders, have been judged to be at a high risk for reoffending.**

Studies report positive effects, such as decreased anger, need
for revenge, and PTSD symptoms among victims after contact
with their offenders.** However, there are also studies that report
that some victims felt more fearful or worse after meeting their
offender.” Managing the parties’ expectations is essential because
even if a mentally ill offender acts unengaged, offenders without
regret for their offense might still be able to answer questions from
victims.?** Another way to handle VOM in the context of a mentally
ill offender is to postpone contact until an offender is better adjusted
to anti-psychotic medication, or to have contact by letter instead of
face-to-face contact.?”’ Since some crimes committed by mentally ill
offenders can be explained by lack of proper treatment, the remorse
that these offenders may experience during the restorative justice
process may prompt them to control their illness by cooperating
with medication and treatment plans.?*®

Offenders also generally respond more positively to processes
they perceive as fair, and they generally perceive VOM meetings as
fair, especially when compared to court proceedings.** Procedural
fairness by authorities strongly increases trust in authorities, and
trust in authorities in turn has considerable effects in increasing
participation in a community.”* Thus, to the extent a subway crime
offender is mentally ill, the offender could very well view the VOM
as a fair experience which could encourage them to respond well to
treatment and ultimately, decrease their chances of reoffending.
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V. CONCLUSION

While a multi-faceted approach is necessary to reduce the
increase in violence in the NYC subway system, VOM 1is one
component that has yet to be explored in this context. VOM between
subway crime victims and offenders certainly will not solve all crime
and mental health issues pertaining to the NYC subway. However,
the potential benefits of the process could, with other factors, help
to reduce crime. VOM dialogues with subway crime victims and
offenders, referred by NYPD, benefit the victim, the offender, and
the NYC community of subway riders. The process allows victims to
get answers to their questions, while also allowing offenders, even
those that are mentally ill, to gain insight on how their actions made
their victims feel. This can ultimately reduce the likelihood that
those same offenders will reoffend in the subway system.












