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I. INTRODUCTION

Rental prices across Manhattan, Brooklyn, and Queens reached
a new all-time high in 2022, and prices do not appear to be dissipat-
ing any time in the near future." The recent surge of the outrageous
rental market stems from several factors: lack of inventory, rising
mortgage rates, peak season, and the Housing Stability and Tenant
Protection Act, creating new protections against tenant evictions.
In the post-pandemic era especially, New York apartment rents
increased substantially, as those who “received a ‘COVID discount’
are now paying the price for those deals” and landlords are demand-
ing huge sums for their units.* New York City even topped the list as
the most expensive market for one-bedroom apartments, with prices
rising a whopping 41% from last year and 5% in July 2022 alone.*
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Although there has been an abrupt increase in rental prices in
recent months, the existence of rent-stabilized and rent-controlled
apartments resulting from New York City’s rent-regulation system
act as critical components of the city’s dwindling affordable housing
stock.® To bring matters into perspective, out of roughly 3,644,000
homes in New York City, the approximately 1,006,000 rent-stabilized
homes make up around 28% of the overall housing stock and 44 %
of all rentals.® In addition, about 16,400 homes are rent-controlled.”

New York’s rent-regulation system has been in place for decades.
However, landlords often suffer from the low prices that rent-regulated
tenants pay, make little to no profit from their properties, are no longer
able or willing to make repairs, ultimately leaving them yearning to
evict these tenants.® For rent-regulated units, landlords cannot charge
rent at its market value and cannot improve properties unless they
are satisfied with contributing a significant amount of money towards
renovating a unit that will not bring in the income that it otherwise
would.” Even if a landlord renovates and updates a unit with, for ex-
ample, new appliances, it must remain rent-regulated by law."

As a general trend in the New York City real estate industry,
landlords often try to evict rent-stabilized tenants from their rental
units with the goal of either renovating their building to implement
structural changes, update appliances, etc., or demolishing their exist-
ing building to construct a high rise with more units at higher price
points.! While landlords are often incentivized to create rent-stabi-
lized units due to 421-a tax exemptions, they are consequently enticed
by the thoughts of: (i) refraining from listing their rent-stabilized
units, as rents have been driven to an astronomical level and land-
lords cannot list these units at market price even if they invest in
significant upgrades; and (ii) demolishing their small, rent-stabilized
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tenements in hopes of constructing a taller, more money-generating
high-rise development which would allow for a surplus of housing."

New York City already has guidelines and laws regarding the
issue of landlords planning to demolish certain buildings consisting
of rent-stabilized units. For instance, landlords who intend to demol-
ish their buildings can attempt to negotiate with tenants, offering to
pay off the tenants or award them a stipend.” Tenants may choose
to fight the proposed demolition plan at the Division of Housing
and Community Renewal (“DHCR?”), often incentivizing landlords
to offer bigger payments."* Additionally, the legal system provides
a means for landlords to evict tenants for nonpayment of rent or
other lease violations.”> However, the process is often slow, adver-
sarial, and expensive, with little opportunity for the parties to come
to a mutually acceptable resolution. Neither receiving a stipend nor
fighting the demolition plan at the DHCR or in court typically results
in merited and suitable settlement for the parties.'

Offering tenants a stipend or bringing the case to the DHCR is
typically confusing, time-intensive, and inadequate ways of resolving
these housing disputes. First, as Sam Himmelstein, a lawyer with the
firm Himmelstein, McConnell, Gribben Donoghue & Joseph stated,
“[s]tipends are often completely inadequate.”’” For cases heard at
the DHCR, the proceedings often take five to six years to resolve
and cost both the landlord and the tenant a significant amount of mon-
ey.® While cases may be settled via housing court or negotiation, the
outcome of these cases often leaves both parties at a disadvantage.
The landlord and tenant likely end up spending a notable amount
of time and money in efforts of reaching a solution. Likewise, one
side is typically left at even more of a disadvantage than the other,
as the landlord either cannot knock down his existing building due
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to the circumstances of the tenant’s rent-stabilized unit or the rent-
stabilized tenant must move out of their lifelong home.

Although there are several methods for landlords to evict rent-
stabilized tenants, there are no formal guidelines for this process, and
mutually beneficial agreements are rarely reached. This Note will begin
with an in-depth discussion of the background of rent-stabilization in New
York City and how tenants who refuse to leave their rent-stabilized units
can destroy a landlord’s vision of demolishing the building to construct
a high-rise, maximize profits from their property, and expand New York
City’s housing supply. After the Introduction and Background sections,
the Discussion section will detail why current eviction regulations are
unsatisfactory, and will delve into illegal eviction practices, the need
for formal guidelines regulating the eviction of rent-stabilized tenants,
and the benefits of landlords constructing new buildings to all parties
involved, including New York City residents in general. Lastly, the
Proposal section will suggest a unique solution to resolve the rent-
regulated eviction debacle: the use of mediation as a tool to help
landlords evict rent-stabilized tenants in a mutually beneficial manner
to construct high-rises, improve their buildings, and increase the housing
supply. This Proposal section will explore why landlords and tenants
especially warrant mediation, the benefits of mediation generally and
in housing disputes, potential obstacles for an eviction-based mediation
program, and ultimately, the details of my proposed mediation system.

II. BACKGROUND

A. The History of Rent-Controlled Units in New York

The terms “rent-control” and “rent-stabilized” are often used inter-
changeably, but there are several notable differences between the two.”
The term “rent-control” limits the rent that a landlord may charge a ten-
ant for an apartment unit and presents the owner with limits regarding
their rights to evict tenants.® Rent control programs apply to residential
buildings constructed prior to February 1947 in municipalities that have
not yet declared an end to the post-war rental housing emergency.”! Rent
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control remains prevalent in New York City as well as parts of Albany,
Erie, Nassau, Rensselaer, Schenectady, and Westchester counties.”

In order for an apartment to be considered rent-controlled, the
tenant or the tenant’s lawful successor must have been living in the
unit continuously since before July 1, 1971. When a rent-controlled
apartment is vacated in New York City or other localities, it becomes
rent-stabilized or removed from regulation entirely.”* Rent-controlled
apartments in New York City have a maximum base rent which
adapts every two years to reflect changes in operating costs.” If ten-
ants choose to dispute rent increases by filing a complaint with the
Office of Rent Administration, they may do so if the price instilled
by the landlord exceeds the legal regulated rent, the building violates
the housing code, the owner’s expenses do not warrant an increase, or
the owner is not maintaining essential services.” Lastly, rent-control
typically locks in rental rates at a specific amount.”’

B. The History of Rent-Stabilized Units in New York

Rent-stabilization, on the other hand, is more common than
rent control and allows for the state or local government to increase
one’s rent by a fixed amount.”® As long as one is able to find a rent-
stabilized unit, anyone in New York has the ability to rent a rent-
stabilized apartment, even if they qualify for market-rate rents.”
Rent stabilized tenants are entitled to required essential services —
repairs, heat, hot and cold water, maintenance, etc.—and lease
renewals, but they can only be evicted on legal grounds.* The le-
gal grounds for evicting rent-stabilized tenants are more limited
than the typical grounds a landlord must go about to evict a typical
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tenant, as these tenants may only be evicted for non-payment of
rent, violations of the lease, causing a substantial disturbance to
neighbors, or if the landlord intends to use the apartment for his or
her family.*!

In the past, owners were able to deregulate any rent-stabilized
unit with a monthly rent of $2,500 per month once it became vacant.*
More specifically, occupied apartments became deregulated when
the legal regulated rent reached $2,500 or more and the tenant’s
total annual income exceeded $200,000 per year the two years prior
to the deregulation.*® Once a tenant’s unit became deregulated
through these means, landlords could be offered a rent at the prevail-
ing market rate.>* Additionally, owners of rent-stabilized apartments
were also awarded up to a twenty percent bonus to the legal rent in
between tenancies.”> However, as of June 14, 2019, owners can no
longer remove a unit from rent stabilization after vacancy, even if the
rent has reached a certain dollar threshold, and the bonus has been
eliminated.’® Instead, new tenant protection laws make evictions and
rent increases more challenging.’’” For instance, rent increases must
be based on the preferential rent with a few very narrow exceptions,
as current guidelines set by the Rent Guidelines Board ensure that
rent may increase 1.5% for a one-year lease and 2.5% for a two-year
lease.™

Several guidelines determine whether apartments are rent-
stabilized. Thus, apartments in New York City are generally under
rent stabilization if they are: (i) in buildings of six or more units built
between February 1, 1947 and December 31, 1973; (ii) in buildings
constructed before February 1,1947 with tenants who moved in after
June 30, 1971; or (iii) in buildings with three or more apartments
constructed or extensively renovated on or after January 1, 1974 with
special tax benefits.*
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C. Evicting Tenants in Rent-Stabilized Units

Evicting tenants from rent-controlled or rent-stabilized units
greatly differs from the typical eviction process, as the grounds for
eviction are limited under rent stabilization.*” Hence, evicting sta-
bilized tenants can only occur under the following circumstances:
(1) you are using your apartment as a non-primary residence; (ii) you
have committed a “breach of tenancy”; (iii) you are being a nuisance;
(iv) you are not paying rent; (v) the landlord wants your apartment
for herself or her family; or (vi) the landlord plans to demolish the
building.*

i. When a Landlord Plans to Demolish a Rent-Regulated
Building

Many landlords believe that rent-regulation stifles new con-
struction, halting their ability to demolish buildings that house
rent-controlled and rent-stabilized units.*> In the case that a land-
lord plans to demolish his or her building, the landlord may have the
end goal of demolishing the building in order to build a new one, or
to gut-renovate and reconstruct the interior. In these instances, the
landlord must prove that they have the financial ability to do the
work and that their plans have been approved by the city.* These
proceedings are heard at the DHCR, and very few cases actually
proceed to a hearing.* If the landlord prevails, the tenants can file
an appeal within the DHCR, known as a Petition for Administrative
Review (“PAR”).* This alone can take an additional two years to
decide, and tenants can continue to pursue the issue with court chal-
lenges if the PAR is not decided in their favor.*

Real-life examples of landlords intending to demolish rent-
regulated buildings creates a better understanding of the problems
landlords face with eviction of these tenants. For instance, there was
a recent case with a landlord who wanted to gut a townhouse, and
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he never offered more than $300,000 to his tenants in exchange for
them leaving the property.*” According to Mr. Himmelstein, “our cli-
ents found that unacceptable, and the day before their hearing the
landlord dropped his demolition plans. It took over two years for
the DHCR to schedule a hearing. Those tenants remain in their sta-
bilized apartments.”* Hence, as seen in this incident, rent stabilized
eviction cases take years to resolve. They may also be costly and lack
formal guidelines to guide landlords and tenants through the pro-
cess. Likewise, tenants are entitled to certain stipends from the city if
the landlord wins, which can vary based on the amount of rent they
pay and how long they have been living in their apartment.

Besides DHCR hearings, tenants are sometimes able to nego-
tiate buyouts deals in major cases. Take the experience of Raquel
Cruz, a fifty-one-year-old Brooklyn resident, for instance:*

Cruz says she was offered $10,000 and three months paid rent at
a two-bedroom apartment “with a little skinny kitchen” on Quincy
Street in Bedford-Stuyvesant, with a rent of $1,300 a month, $400
more than she was paying on Franklin Avenue. MySpace [a
Brooklyn-based real-estate agency] also offered to pay for her
moving costs and provide her with a permanent cleaning job . . .
She knew that she would struggle to afford the $1,300 a month
rent, but she says she felt compelled to sign, pressured by the
money and the fact that her neighbors were vacating.>

While Ms. Cruz’s case was cordial and mutually beneficial to both
the landlord and the tenant,

[m]ore commonly .. .landlords will try to ‘lowball’ tenants, especially
when they are not represented by an attorney in negotiations.™
In fact, according to Legal Aid attorneys and housing advocates,
some tenants complain that buyout offers amount to a mere ‘pit-
tance,’ ranging from as low as $2,000 to $10,000.

Correspondingly, tenants and their attorneys often think that the
buyout offers are insufficient, causing the landlord’s ultimate demo-
lition and new construction plans to fall through.>
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A. Costof Living in New York

As rents are rising faster than ever, New Yorkers’ average
incomes are making it difficult for residents to afford adequate
housing.” According to Senator Jessica Ramos, chair of the Senate
Labor Committee, “[n]Jow, more than two years into a pandemic-
related economic crisis, rent, inflation, the cost of gas and groceries,
and billionaires’ wealth have all gone up. The only thing that hasn’t
kept pace is our wages.” The cost of living in New York City is 26%
higher than the state average and 95% percent higher than the national
average.* Likewise,housing in New York City is 258 % more expensive
than the United States average, as utilities are 2% higher and both
clothing and groceries cost 25% more than New York’s United States
counterparts.’’ In May 2020, rents reached a new milestone as the
median rent soared to $4,000.® For New Yorkers earning the city’s
median income of $52,409 each year, New York’s average rent comes
amounts to around 92% of their pre-tax paycheck, which is far above
what financial experts recommend budgeting for housing.”

B. The Demand for Rental Apartments in New York City
Exceeds Supply

Post-pandemic, America is facing a significant housing shortage
with home ownership becoming diminishingly affordable.®* While
rental prices have increased across the nation, New York City spe-
cifically is one of the most expensive places in the United States and
has deep-rooted issues.®! Rents are hitting a new record every month,

54 Alcynna Lloyd, Welcome to the Typical NYC Apartment: It Costs $4,000 a Month and is Too
Expensive for the Average New Yorker, Bus. INSIDER (June 10, 2022, 7:45 AM), https://www.
businessinsider.com/nyc-average-apartment-rent-price-monthly-compared-median-income-2022-3
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with Manhattan’s median apartment rental price reaching $5,000 for
the first time ever.®” In addition to prices soaring, New York City
is suffering from an acute housing shortage, as there is a desperate
need for 560,000 new units by 2030.° While the city’s necessity for
new units within the next eight years is acute, inflation is pushing
costs higher and higher, meaning that the soon-to-be new units will
ultimately be difficult for the majority of New Yorkers to afford.*

III. DiscussioN

A. Why Current Eviction Regulations Are Not Satisfactory

Rent-stabilized apartments represent almost half of all rental
housing in New York City and are among the most affordable places
in the area to live, however, landlords only receive a minimal per-
centage of the rent they would otherwise be able to receive if they
renovated the apartment, demolished the building to construct a
high rise, etc. Tight restrictions on evicting rent-stabilized tenants
infuriate landlords, and tenants living in rent-regulated units are
often susceptible to mistreatment by landlords, since they are paying
significantly below the market rate.® As a result, landlords are taking
extraordinary measures to evict their rent-stabilized tenants, as cur-
rent eviction regulations are confusing and unsatisfactory.

At the moment, landlords may evict their rent-stabilized tenants
or refuse to renew the tenant’s lease only if: (i) the tenant engages in
wrongful conduct (other than nonpayment); (ii) the landlord intends
to use the housing accommodation for the landlord’s own primary
residence or the landlord’s immediate family members because of
immediate and compelling necessity; (iii) the tenant is not occupying
the housing accommodation as the tenant’s primary residence; and
(iv) the DHCR has issued an order permitting the landlord to commence
the summary proceeding.® As a result of the limited subset of cases al-

62 Jd.

63 Shimon Shkury, New York City Real Estate: Top Trends that Are Moving the Needle, FORBES
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ConrricT REsor. 1045, 1048 (2016).

66 Eviction Procedure for Rent-Stabilized Units (NY), THOMSON REUTERS, https:/1.next.
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lowing landlords to evict rent-regulated tenants, illegal and immoral
actions are often taken to remove these tenants from their units.

i. Illegal Evictions

There is a clear imbalance of power between landlords and ten-
ants of rent-stabilized units, which is often made worse by the time,
money, and fear that comes with attending Housing Court.”” Many
tenants housed in rent-regulated apartments are intimidated by their
landlords and fall subject to harassment, since the landlords either
seek to replace the rent-regulated tenants with those who would pay
full market value or hope to evict the tenants to knock down the
old building and construct a high rise instead.®® Consequently, the
power balance inherent in the landlord-tenant relationship results in
landlords taking extreme measures—such as cutting off a unit’s hot
water supply or purposefully creating hazardous living conditions —
to attempt to evict tenants, whether legal or not.

Rent-regulated tenants have certain eviction protections in place
covered by the Tenant Protection Act of 2008, which “serve[s] as a
life jacket for the most vulnerable New York City tenants,” providing
adequate protection for tenants experiencing systematic harassment.”
More specifically, this law creates a “new layer of protection for renters
in New York City” by labeling certain actions as harassment under
this legislation, including: (i) using force or making threats against a
lawful occupant; (ii) repeated or prolonged interruptions of essential
services; (iii) using frivolous court proceedings to disrupt a tenant’s
life or force an eviction; (iv) removing the possessions of a lawful ten-
ant; (v) removing doors or damaging locks to a unit; or (vi) any other
acts designed to disturb a lawful occupant’s residence.”

However, while the preceding eviction guidelines may appear
concise and should be engrained in landlords’ minds, landlords still
often evict tenants illegally; however, they are almost never arrested
for these illegal do-it-yourself (“DIY”) evictions.”! Evicting tenants
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without first receiving a judge’s order in Housing Court is a common
crime in New York.” It is quite common for landlords to try to find
loopholes around the legal approval process of evicting rent-regulated
tenants and altering the units. For instance, between 1993 and 2019,
vacancy deregulation, “a loophole written into the system that
allow[ed] landlords to escape regulations once rent reache[d] a cer-
tain threshold,” ultimately “encourag[ing] real estate speculation by
driving up rents in empty apartments.”” As a result of this loophole,
the Housing Stability and Tenant Protection Act of 2019 (“HSPTA”)
was enacted and ameliorated the issue of widespread unaffordability
and evictions to a certain degree.”* However, landlords still use decep-
tive tactics to try to evict landlords and de-regulate rent-stabilized
apartments, such as cutting out the middleman—the DHCR —in
eviction disputes and going directly through the Department of
Buildings (“DOB”) instead.”

The DHCR and DOB both know that these illegal eviction at-
tempts occur; however, they remain silent and have not addressed
them.”® Additionally, when landlords abide by the laws and submit
plans to the DHCR, tenants have the ability to write responses.”’
In the illegal case of landlords going straight to the DOB, however,
tenants are stripped of this right.” Just as this illegal loophole does
not typically result in landlords getting into trouble, landlords who
attempt to evict tenants via harassment, intentionally cutting utili-
ties, changing the locks, etc. can similarly face legal consequences
and go to jail for up to one year.” During the pandemic especially,
which was a time of extraordinary hardship for both landlords and
tenants, thousands of tenants filed Housing Court cases against their
landlords for similar reasons.*” However, the police rarely followed
through with the complaints.®!
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1. Repercussions of the Lack of Formal Rent-Stabilized
Eviction Guidelines: Empty and Unavailable
Housing Stock

While it is inauspicious that landlords are pushing their tenants
out of rent-stabilized units via illegal measures and landlord-tenant
disputes are at an all-time high, the root of the problem seems to
stem from New York’s unsatisfactory eviction laws. Now, a signifi-
cant amount—around 61,000 units—of New York’s prime affordable
housing stock is empty and unavailable.®” However, these apartments
are not vacant for typical reasons such as not being able to find ten-
ants or the rent being too high. Instead, landlords are “warehousing”
these units; they are purposefully keeping apartments vacant dur-
ing the current housing crisis, which those units could significantly
alleviate.®® There are no laws in place that prevent landlords from
purposefully “warehousing” their properties, and landlords across
the city are utilizing this cunning tactic for several reasons: (i) they may
be waiting in hopes that rent-regulation laws eventually shift in their
favor; (ii) since landlords can no longer increase a rent-stabilized unit’s
rent and take apartments out of rent-stabilization once a tenant moves
out, they are making little to no profit off of these units; or (iii) land-
lords may be waiting on the result of lawsuits challenging the con-
stitutionality of rent-regulation laws to reach federal court in hopes
that rent-regulation is struck down completely.®

In addition to landlords warehousing units, the city also dis-
covered that the number of apartments registered as rent-stabilized
decreased more between 2019 and 2020 than it has in the past fifteen
years, as these rent-stabilized units have “disappeared” from the
market.® Tenant advocacy groups blame landlords for the decrease
in rent-stabilized units, accusing them of holding these apartments
“ransom” in order to move political policy in their favor.®

Thus, while “affordable rental units with strong tenant protec-
tions are exactly the type of housing most in need right now . . . with-
holding them has undoubtedly exacerbated the affordability crisis.”®’
As landlords suffer from rent laws which make it impossible to build
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a high rise or renovate vacant units without losing money, tenants
are suffering right back, since the lack of these sought after units on
the market is exacerbating the housing crisis, resulting in less housing
and higher rents overall.®

2. Constant Protests

As a result of the city’s housing crisis becoming increasingly
dire, tenant advocates and lawmakers have been yearning for solutions.
However,since landlords are pushing tenants out of their apartments
throughillegal measures and warehousing their units,landlord-tenant
disputes are at an all-time level of severity, resulting in unpromising
protests.¥ As of November 2022, tenants are conducting near-daily
protests to demand landlords to cease rent-stabilized apartment
vacancies.” In Crown Heights, Brooklyn, tenants who have been on
rent strike for a full year at a building embedded with violations. The
residents of 1392 Sterling Place claim that their landlord has kept
twenty percent of the units vacant, some for a decade, and prevented
any tenants from moving into the empty apartments.” Tenants refer
to these vacancies as “zombie units,” hoping for warehousing to come
to a halt.”?

The Coalition to End Apartment Warehousing took to City
Hall’s steps in early November 2022 in hopes of ending landlord
warehousing and opening vacant apartments.” Since landlords often
claim that they make no money off of rent-stabilized units, one rally-
goer asserted that “[yJou can make money on rent-stabilized units,
don’t tell me otherwise.”* One study reporting on rent guidelines in
New York City revealed that a typical apartment in a rent-stabilized
building produced a net income of $6,500 per year.”
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Advocates offer solutions to the issue at hand. For instance, pub-
lic advocate Jumaane Williams stated that “the city needs legislation
to register and document vacancies, contends landlords should be
penalized for holding empty apartments, and says the city should
explore options to acquire these units before more zombie units fur-
ther terrorize our streets.”” Advocates also want DHCR to come
out and make public the data revealing which apartments are vacant,
as well as the rents per apartment unit.”’

Lastly, as eviction case filings reached their highest levels since
2020, less than 10% of tenants facing an eviction received the free
legal representation to which they are entitled.”® Without proper
appointed representation, tenants will be kicked out of their rent-
stabilized units and forced to either live somewhere more ex-
pensive or revert to homelessness.” Thus, a solution is needed to
ensure that landlords and tenants alike can reach eviction agree-
ments via more cordial, inviting means that benefit each of the par-
ties involved.

3. Why New York City Needs Formal Guidelines Regarding
the Eviction of Rent-Stabilized Tenants

Current eviction regulations for rent-stabilized units are con-
fusing, inconsistent, and unobliging, often resulting in downsides for
landlords and tenants alike. As previously discussed, tenants in rent-
regulated units are susceptible to mistreatment by their landlords
since they are paying below market rate, while landlords are subject
to receive a significantly lower income than market rate would allow
and are unable to evict tenants to improve the building or build a
high rise. Without formal guidelines detailing the proper and recom-
mended procedure for landlords to evict their rent-stabilized tenants,
landlords and tenants are wasting their time, energy, and resources
hiring lawyers, going to court, and constantly negotiating deals in an
informal setting among other things.

4. The Benefits of New Construction to New York City
Residents

Although New York City is the largest city in America, its hous-
ing shortage deeply affects this city’s citizens. Recently, the supply
of housing in New York City has not been able to keep pace with
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growing demand.'™ As a result of New York City’s housing crisis,
rents are higher, apartments are more valuable, and it is harder for
middle and low-income people to reside in the city.!’! In efforts
to remedy the housing crisis, large-scale developments are now
being considered.!” While there is no perfect solution to the daunt-
ing housing crisis at hand, city council members intend to contribute
to the creation of more housing within the five boroughs.'”® For
instance, Councilmember Tiffany Cabdn announced that the city
will build the Halletts North project:—a development along water-
front property in Astoria, Queens with 1,340 affordable apartment
units.'* Likewise, another recently approved development was the
Bruckner Boulevard rezoning in the Throggs Neck section of the
Bronx, with 349 units.!” There is one more massive proposal in the
works that the Council has yet to vote on, which would create 2,845
units in Astoria.!%

In addition to the creation of more affordable housing kick-
started by city councilmembers, new developments from private
landlords are also needed to alleviate the lack of housing and soar-
ing rents from New York City’s housing crisis. According to New
York City Mayor Eric Adams, “[the city] also need[s] to speed up
the process to allow people who want to make private investments
today to create housing.”'”” Landlords, however, are in the business
of creating new developments with the goal of making a significant
profit. Often, landlords and property owners alike aim to profit on
the fact that there are citizens willing to pay more in gentrifying
neighborhoods.!® As a result, New York City councilmembers also
hope to pass the Good Cause bill, stating that one must have a
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specific reason to evict somebody.'” This bill would be beneficial
in that it would not allow landlords to evict tenants in order to
replace them with a more high-paying tenant; however, landlords
of rent-stabilized units will still find loopholes and ways to try to
evict their tenants, resulting in unwanted disputes and potential
litigation.'®

5. Local Land Use Regimes and Issues in High-Rise
Development

Although developers seek to build high-rises to generate more
revenue and increase housing stock and their portfolios,local land use
regimes often limit these aspirations.!'! Limitations include air rights
and floor area ratios. Air rights, or “excess development rights,” are
“floor area that is allowed by zoning but has not been constructed
or used.”? For example, in a zoning district that allows a Floor Area
Ratio of 5.0, a 10,000 square foot property may be developed with
up to 50,000 square feet of floor area.!’® If the property contains a
building that has only 40,000 square feet of floor area, the property
has 10,000 square feet of air rights.!* Floor Area Ratio, on the other
hand, is a “mathematical formula that determines how many square
feet can be developed on a property in proportion to the lot area.”!®
The property area is “multiplied by the FAR factor with the result
being the maximum floor area allowed for a building on the lot.”1
Limitations vary depending on several factors, including the size and
shape of the property, its location, and the zoning district in which it
is located."” Thus, these limitations can get in the way of landlords’
hopes of demolishing rent-stabilized apartment buildings in order to
construct a more updated building or a high-rise.

Besides restrictions from land use regimes, redevelopment
in New York City typically tends towards luxury.!"® When a land-
lord builds a tall building, there is hardly a difference in
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construction cost between a luxury apartment and a simpler one.!
Landlords, however, are incentivized by the difference in selling
price.'® Likewise, landlords often do not care whether or not they
build more apartment units; instead, they seek to build less luxurious
units for a higher cost. For instance, a five-story tenement on 75th
Street and Third Avenue was recently demolished and replaced with
an eighteen-story apartment building.”?! In the spring of 2021, the
site sold to luxury condo developer EJS, intending to build thirty-
eight apartments with no retail space.'” The low-rise tenement that
the high-rise is replacing initially had a total of forty-three units, in
addition to retail space.'” Thus, the building was bought by a luxury
developer and instead of adding more units and housing to the New
York City housing market, a bigger building with fewer units was
constructed which is relatively common as of recently.!?*

While limitations to new construction in New York City exist and
landlords often construct new buildings which benefit the wealthy
rather than the common New Yorker, knocking down small tene-
ments with rent-stabilized units and building a high-rise would still
create more housing.'” As a result, with the creation of more and
more housing, rents in general will go down, and the New York hous-
ing stock will slowly become more affordable.!?

IV. ProrosaL
A. Why Landlords and Tenants Especially Warrant Mediation

Mediation has not typically been used to help resolve landlord-
tenant disputes regarding issues of rent-regulation.”” However, the
problem of abusive tenant displacement in New York City is now
particularly inauspicious.'”® The feelings of frustration and margin-
alization amongst longtime residents who are displaced by evictions
grow as landlords often turn to aggressive and abusive tactics to
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compel these residents to leave.”” As discussed previously, without
formal eviction guidelines for rent-stabilized tenants, eviction at-
tempts by landlords often result in aggressive buyout tactics, mistreat-
ment and harassment of tenants, engaging in illegal construction on
the building, and failing to provide the tenants with utilities, repairs,
and other necessary services."* Laws such as the Tenant Protection
Act of 2008"*" and the Housing Stability and Tenant Protection Act
of 2019 provide a bit of relief from harassment and these cunning
landlord practices; however, these laws fail to address coercive
buyout tactics.’*> The Tenant Protection Act does provide certain
safeguards for tenants, such as the illegality of the interruption of
essential services, yet aggressive buyout tactics on behalf of landlords
is neither mentioned nor covered by this law."** Landlords’ buyout
offers, “which are often coupled with other means of ‘intimidat[ing]
or pressur[ing]’ longtime residents to leave, epitomize the ‘injustice of
community upheaval and working-class displacement [and] also . . . the
erosion of affordable housing’ in rapidly gentrifying communities.”*

Landlords and tenants would both benefit from the implemen-
tation of mediation as a means to address and resolve disputes over
rent-regulated units. Data shows that resolving a single dispute out-
side of court, rather than going to trial, “is the most rational business
choice from an economic viewpoint.”'*> Eviction court is unpredict-
able, costs a significant amount of money and time, and is typically
inefficient.'* Likewise, the average cost of an eviction is $3,500 to
$10,000 without even factoring in consultations with an attorney,
going to court, among other expenses.”” Mediation, on the other
hand, is significantly more affordable—and oftentimes free—and
has a higher success rate, deeming it a solution for these types of
disputes.'*
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B. Benefits of Mediation Generally and in Housing Disputes

Mediation is an affordable, convenient, voluntary, and confiden-
tial service that helps parties in dispute reach their own settlement.'*
Instead of spending time and money going through litigation and
standing in front of a judge to make a decision, the parties meet
with a trained mediator who helps the party make their own deci-
sion on how to settle the dispute.' If a settlement is reached, it is
put into writing, signed by each party, and becomes a legally bind-
ing contract that is enforceable in court.'! In order for parties to
engage in mediation, there are no filing fees, both day and evening
sessions are available, settlements can often be reached in one to two
hours, you lose no rights by trying to resolve your dispute through
mediation, and all conversations during sessions are confidential.'*?
Mediation allows each party to speak their truth and be heard, which
both informs the trained mediator on the situation at hand and allows
the people in dispute to better understand each other.'* Lastly, media-
tion works. Parties who reach their own settlement through mediation
sessions are more likely to comply with the settlement reached.'*

C. Benefits of Mediation Specifically in Rent-Stabilized
Landlord-Tenant Eviction Disputes

Mediation is a better alternative to going to DHCR, hiring
attorneys to negotiate buyouts, or forcing landlords to relocate ten-
ants and pay the difference in the tenant’s old and new rent. First,
mediation is inherently a more just and effective dispute resolution
approach than court evictions. Court systems are overburdened,
inefficient, and public trust and confidence is often undermined.
Landlords and tenants alike may not feel as though the court system
protects their rights and interests. Mediation, in contrast, helps land-
lords and tenants talk through their differences in a more calm and
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increasingly inviting environment without incurring the time and
expenses of a proper courthouse.

While mediation has been used in the past to attempt to prevent
landlords from evicting tenants, mediation can also be used to make
both parties benefit equally from the deal at hand.'* Landlords who
aspire to knock down their buildings in order to build a high-rise or
renovate the entire building can kindly talk tenants out of leaving
their rent-stabilized units while offering them an alternative to their
original set-up, such as a lump sum, the difference in their new and old
rent, or helping find them a new, reasonable apartment in a controlled
and moderated setting rather than having landlords simply “buying
them out” and leaving them to struggle on their own. Rather than
being nasty and forceful and taking drastic measures to force tenants
to leave, such as failing to provide tenants with utilities, engaging in
mediation would result in a more just and fair settlement. Landlords
and tenants can work through their differences in a calmer and more
collected environment under the guidance of a trained mediator.

In 2016, the Baltimore City District Court piloted a Rent Court
Mediation program for five months, and its results give hope for a
mediation program in New York City between landlords and ten-
ants of rent-regulated units.’* The District Court of Maryland’s
Alternative Dispute Resolution Office (“ADR Office”) developed
a program to introduce volunteer mediators to Pilot procedures.'¥’
The pilot ran during the course of a twenty-three week program, and
over the course of this pilot, on average, one mediation occurred for
each volunteer day. The average length per mediation session was
1.07 hours.'® The program received seventy-three requests for ADR
services and forty-three referrals to the ADR practitioner.'* Of the
forty-three referrals to ADR, thirty-seven resulted in mediation.'®
Thus, ADR practitioners conducted thirty-seven mediations, and the
mediations proved utterly successful, as thirty agreements resulted.'!
Put simply, eighty-one percent of the cases that were sent to media-
tion reached an agreement.!'?
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As a result of the Baltimore Rent Court Mediation’s Pilot,
ADR —mediation, in particular—clearly and successfully provided
a positive experience for practitioners and participants alike.'* Data
from participant surveys consistently point to participant satisfac-
tion with the ADR process, particularly the ability to talk and be
heard."™ The Baltimore City Rent Court’s ADR program provides a
framework with potential for other jurisdictions and can be a model
for implementation in New York City, a place where landlord-tenant
disputes are extremely common.!'3

D. Potential Obstacles for an Eviction-Based Mediation Program

Some may argue that since this program results in tenants being
evicted, this is a negative outcome since evictions contribute signifi-
cantly to the growing epidemic of homelessness, housing insecurity,
and financial insecurity in this country. Likewise, others may argue
that landlords benefit disproportionately to the tenants in these
situations. However, the proposed system below is designed to be
mutually beneficial for both landlords and tenants.

E. The Need for Mediation Between Rent-Stabilized Tenants
and Their Landlords

Rent-stabilization laws in New York City prevent new buildings
from being built as landlords are unable to evict tenants from rent-
regulated units in order to demolish an older building and construct
a high rise building instead, affecting both landlords and tenants
alike. While landlords are unable to increase their income from own-
ing a five-unit building rather than a multi-hundred-unit high-rise in
its place, tenants are also stuck living in unrenovated, old apartments
and often time living in those conditions solely due to the unit’s low
cost. Similarly, landlords’ inability to construct bigger buildings that
house significantly more people is contributing to the housing cri-
sis. This issue prevents new buildings from being built, which, argu-
ably, would reduce the price of apartment units in New York City.
As these issues are worse than ever in 2023, landlords and tenants
would greatly benefit from a mediation program implemented for
both sides of the disputes to benefit.
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F.  Details of the Proposed Mediation System

New York City should establish a formal guideline where land-
lords can remove tenants in rent-stabilized units, place them in tem-
porary housing—such as another one of the landlord’s properties —or
pay the difference in their rent until the landlord’s desired demolition
and high-rise construction is complete. Then, landlords will move the
tenants back into the improved building once construction is com-
plete. When initially moving a tenant into another property, the
tenant must be given proper notice and consent before making
the move. The new unit must be in a condition that is safe and fit
for habitation, and the apartment layout, square footage, and details
regarding the temporary unit and building itself will be discussed via
mediation. Once the landlords move their tenants back into the new
and updated units after demolition and construction is concluded,
they will be required to give these tenants a similar price to the
one they were initially paying in their rent-regulated unit, as well as
a similarly sized apartment. This way, landlords will be making an
increasingly larger income than they were from their small building
with rent-stabilized units, and tenants will live in new and improved
buildings that may have units with new appliances and state-of-the-
art building amenities with little to no difference in price.

In order for this proposal to be put to life, it is important that
landlords communicate closely and kindly with the tenants to inform
them of proposed construction plans and to discuss any potential re-
location options. As a means of achieving this goal that benefits both
the landlords and the tenants, both parties must engage in mediation
with open minds to clarify, talk through, and decide upon the terms
of their specific agreement. Rather than one side benefitting from
the results of devious tactics or a buyout, rent-regulated landlord-
tenant eviction mediation would result in resolutions crafted and
agreed to by both sides.”® Mediation will incentivize the parties to
work together to reach a mutually beneficial solution that trumps
the hardships of court.

The creation of formal eviction guidelines mandated through
mediation can provide clear and consistent rules for both landlords
and tenants to follow, reducing the likelihood of misunderstandings
and conflicts. Such guidelines may entail the following:

1. As soon as a landlord decides that he or she intends to:
(1) make significant improvements to rent-stabilized units;

156 AvAIL, supra note 135.
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or (ii) demolish a building with rent-stabilized units in
order to construct a high rise, he or she must notify the ten-
ant as soon as possible, providing notice of the upcoming
change.

2. When providing notice to the tenant—and rather than send-
ing an eviction notice to the tenant, simply contacting the
tenant to engage in a buyout offer, or creating hazardous con-
ditions in the apartment to drive the tenant out themselves—
the landlord must ask the tenant if they are willing to engage
in mediation and attach a notice explaining what mediation
1s, its benefits, etc.

3. If both parties agree to a mediation session, the mediation
will be led by a trained landlord-tenant mediator who under-
goes a background check to ensure he or she is not biased or
acquainted with the landlord or tenant and can help shape
the discussion by providing the following alternatives for
tenants:

i. Being relocated to a different building by the landlord
until the renovation or demolition is complete. Once
the renovation/demolition is complete, tenant will
be moved back into a similarly sized apartment unit.
The landlord will subsidize the move, pay all moving
expenses, and pay the difference in rent between the
tenant’s current rent-stabilized apartment and their
temporary new unit. The Landlord can either move the
tenant into another one of their buildings or a build-
ing of the tenant’s choosing as long as the price point
is within a reasonable amount. This way, landlords will
have the ability to make their desired improvements to
their property while tenants will be living in new, up-
dated units at the same or a similar price point to what
they were already paying.

ii. Talking through and negotiating a deal where the land-
lord pays the tenant a sum of money to move out of the
rent-stabilized unit for good.

iii. The landlord permanently moving the tenant to another
building and paying the difference in the tenant’s new
rent for a specified number of years, depending on the
circumstances.

The eviction guidelines stated above and established via media-
tion can provide an efficient and orderly process for resolving dis-
putes and evicting tenants when necessary. In addition to providing
an effective means of resolving disputes, the use of mediation and
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formal eviction guidelines can also help to promote a sense of fair-
ness and justice in the housing market. Rent-stabilized tenants, who
are often low-income, vulnerable, and in need of affordable housing,
may feel that the legal system is stacked against them.'”” By providing
an alternative means of resolving disputes that is more equitable and
less adversarial, the proposed mediation system with formal eviction
guidelines can help to promote a sense of fairness and justice in the
housing market, leaving all parties at an advantage in the end.

While mediation can greatly benefit landlords and tenants in
eviction disputes, it is important that landlords work closely with
tenants to find suitable relocation options that meet their needs. This
can include providing financial assistance for moving expenses and
ensuring that the new rental units are of comparable size, quality,
and in a similar location to the original rental units. It is also impor-
tant for the landlord to be transparent in all the steps of the process,
clear in his or her communication, and in all the details of the evic-
tion and relocation process. Furthermore, the landlord should com-
ply with laws and not break any laws currently in place, avoiding any
legal issues that may arise.

Mediators for rent-regulated landlord-tenant eviction cases
should be selected based off their qualifications, training, and ex-
perience in the field. While mediators typically do not have specific
knowledge on the types of cases that they are mediating, the media-
tors in my proposed system should be well-versed in local laws and
regulations that govern landlord-tenant eviction cases. The media-
tors must be unbiased, meaning they must undergo a background
check to ensure they have not worked with the parties whom they
will mediate for and have no prior ties to them. Landlords and ten-
ants will work together to choose the mediator to ensure that they
are both happy with whom they are working with, that they can trust
the mediator, and that there will be no bias present. The cost of the
mediator must be paid by the landlord, as the landlords in these
scenarios are ultimately the parties bringing the cases and trying to
evict the tenants. In addition, while mediators may already work at
a reputable organization or agency specializing in landlord-tenant
mediation, mediators may also be volunteers who are well-versed in
the dispute area, as the volunteer mediators in the Baltimore Rent
Court Mediation’s Pilot proved to be extremely successful in their
work.!%8

157 Rent Controlin NYC: Everything You Need to Know, BuncaLow (Feb. 1,2022), https:/bungalow.
com/articles/rent-control-in-nyc-everything-you-need-to-know [https://perma.cc/95UV-M28A].
158 Ct1r. For Disp. ResoL. UN1v. ofF Mp. Francis KiNG CAREY ScH. L., supra note 151.
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IV. CoNcLUSION

Creating a mediation system and formal eviction guidelines for
landlords and their rent-stabilized tenants can provide a win-win
situation for both parties by providing a fair and efficient means
of resolving disputes, promoting a sense of fairness and justice in
the housing market, and protecting the rights of both parties. While
evicting rent-stabilized tenants in order to build a high-rise can be
a complex process, effective communication, following proper legal
procedures, and mediation can help make the process as auspicious
as possible.

More specifically, by utilizing the proposed mediation system to
allow landlords to construct high rises or improve their buildings by
removing rent-stabilized tenants and either placing them in differ-
ent buildings of their choice or relocating tenants until construction
is complete, New York City will: (i) develop an increased housing
supply; (ii) likely see a decrease in rents across the city as housing
becomes more widely available; and (iii) both parties involved in the
mediation will likely end up with a beneficial, agreeable, advanta-
geous solution. The implementation of these mechanisms should be
a top priority for policymakers, landlords, and tenants alike.



